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Striking the correct balance between access and incentives is the central problem in copyright law'

Copyright law has always placed emphasis on balancing the interest of copyright owners in receiving fair
reward for their creativity on the one hand and the interest of the public in having reasonable access to copyright works
on the other. Rewarding creators is important as a means to encourage further creativity and, thereby, promote progress
in the arts and science for the benefit of the public. At the same time, the public interest in access to copyright works is
vital so that information can be shared and built upon to create new works, again for the social goal of advancing the
arts and science for the benefit of the broader community. This balancing process is an exercise aimed at achieving an
optimal degree of copyright protection which appropriately rewards creativity while not deterring the creativity of
others in the community.

Throughout the history of copyright, the need to strike a balance has always been acknowledged, although the
process has not been an easy one. The balancing exercise existed as early as the first copyright statute, which is the
English Statute of Anne 1709. That piece of copyright legislation required copies of works to be deposited with nine
important libraries throughout England as a condition of protection. Today, national copyright statutes have adopted Ii
number of ways to strike a balance between the interest of creators and the broader community. One way is through the
implementation of a series of limitations and exceptions to the exclusive rights of copyright owners. Of these, the most
important is the fair dealing provision which excludes copyright from the realm of the exclusive rights of copyright
owners.' Thus, while copyright owners have exclusive rights in their works, they are not conferred with all possible
rights in relation to their works. Another way of achieving the balance is through the idea/expression dichotomy, that is,
copyright does not protect ideas but the expression of those ideas. Yet another way is by excluding certain works from
copyright protection, such as official texts of a legislative nature or judicial decisions. The basis for this exclusion is that
such materials should be readily available to the general public. A further way of balancing is by statutorily allowing
the use of copyright works subject to the payment of compensation to the copyright owner, more commonly termed as
'compulsory licence'. In addition, copyright statutes grant copyright protection for a limited period oftime, after which
the work enters the public domain.

At the international arena, there is a trend towards expanding and strengthening copyright protection in favour
of copyright owners as well as harmonising standards worldwide, regardless of the level of development of the
countries concerned. The coming of the digital age, which has enabled the unauthorised, high quality reproduction of
copyright works to take place easily, has resulted in copyright industries exerting pressure to increase the levels of
copyright protection and also to extend protection to new works. Thus, the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) enlarged the minimum substantive provisions standard laid down in the Berne
Convention for the Protection of Literary and Artistic Works (Berne Convention). New minimal substantive provisions
were introduced for the protection of computer programs as literary works. Also, broader protection was granted to
databases, sound recordings, performers and broadcasting organisations. In addition, there were new protection for
rental rights for computer software and cinematographic works. Article 9(1) of the TRIPS Agreement incorporated by
reference Article 1 through 21 of the Berne Convention and, therefore, Member States of the TRIPS Agreement are
required to comply with those provisions of the Berne Convention and also with other new substantive provisions laid
down in the Agreement. The World Intellectual Property Organisation's Internet treaties, namely, the Copyright Treaty
(WCT) and the Performances and Phonograms Treaty (WPPT), which were adopted by WIPO at a diplomatic
conference in 1996, were brought into existence to respond to the effects of new technologies on copyright protection.
The treaties deal with issues such as rights over the storage and transmission of works in digital systems and

I Landes, WM & Posner, RA, An Economic Analysis of Copyright Law (1989) 18 J Legal Stud 325 at 326.

2 The concept of using a work fairly was developed through case law and arguably originated from the English case of Cary v
Kearsley (1802) 4 Epinasse 168. This common law concept eventually found its way into the statute book with the enactment of the
English Copyright Act 1911, under which it was labelled as 'fair dealing'. See too n 4 below.
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~echnological protection measures. Further, in the post-TRIPS era, bilateral trade agreements, particularly those
Involving the United States, have raised the levels of copyright beyond those required by multilateral treaties. These are
new challenges which threaten the fragile balance between copyright owners and users. Despite the movement to
str.en~hen copyri~ht protection upw~r~s, the m.ultilat~ral instrume~ts conti.nue to ret.ain the ~unda~ental balancing
pr~~clple of copyright law. The provisions dealing with the balancing of rights provide certain flexibilities that are
~rlhcal for countries to ensure that copyright protection effectively protects both the copyright owners' and public's
Interest. However, there has been no consideration at the international level on how to balance the expansion and
strengthening of copyright protection with more well-defined flexibilities.
. Given that most countries within the ASEAN region are developing countries; have different philosophical
Ideals about the copyright system and are net importers and users of copyright works, it is incumbent on the government
?f those countries to establish appropriate copyright protection which will ensure the proper balance of providing
Incentives to creators and ensuring access to information. A consideration of where the balance should lie in the context
of each country is therefore important. In this age of digitisation and gloabalisation, the needs of developing countries to
reasonable access of copyright works are increasingly acute.' This paper focuses on an important aspect of the
balancing exercise, which is the fair dealing exception to copyright. It surveys generally the fair dealing exception in
five developing ASEAN countries, namely, Malaysia, Thailand, the Philippines, Indonesia and Brunei Darussalam. The
first part of the paper discusses the concept and importance of fair dealing provisions in copyright law. The second part
of the paper discusses the fair dealing provisions in the multilateral treaties on copyright. It also discusses a related
~atter, which is the three-step test contained in Article 9(2) of the Berne Convention and now incorporated by reference
In the TRIPS Agreement. The third part surveys the scope of the fair dealing provisions in the abovementioned five
countries. It should be noted that some of the five countries surveyed do not contain express fair dealing provisions in
their copyright statutes but instead engage the three-step test contained in Article 9(2) of the Berne Convention. Even
~it.hin those countries with fair dealing provisions, the scope varies. This is probably a result of differing national
JUrisprudence. Finally, the last part will provide some concluding thoughts.

The Fair Dealing Exception
The fair dealing exception, which is sometimes referred to as fair use or fair practice, sets out certain acts that

m~y be carried out in relation to copyright works without infringing the exclusive rights of the copyright owner. The
fair dealing exception is a means of balancing the competing interest of copyright owners and the public. In other
Words, the exception is a recognition that the exclusive rights granted by copyright law should extend only so far as is
necessary to foster progress in the arts and science. The central concept of the doctrine is an assessment of the fairness
of the use of the copyright work by balancing a number of factors. In many countries, the fair dealing exception often
relat~s to reproduction to copyright works for non-commercial purposes, such as education, research, private use,
archival and library use, journalism, criticism and parody. However, the scope of the fair dealing doctrine varies from
country to country. To a large extent, whether an exercise is a fair dealing is a subjective matter which depends on the
facts of each case, such as the nature of the work or subject matter, the amount and substantiality of the portion copied
and the possibility of obtaining the work within a reasonable time.

In some jurisdictions, however, there are legislative guidelines as to what activity amounts to fair dealing or
Use. For instance, section 107 of the United States Copyright Act 1976 (17 US Code, provides four non-exclusive
guidelines for the courts to consider in deciding whether the use of a work is within the permissible limits so as to
constiute fair use. This section which is a codification of the judiciary'S historical approach to the fair use doctrine 4

provides that:
Notwithstanding the provisions of sections 106 and 106A. the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by
that section. for purposes such as criticism, comment. news reporting. teaching (including multiple
copies for classroom use), scholarship, or research, is not an infringement of copyright. In
determining whether the use made of a work in any particular case is a fair use the factors to be
considered shall include:

(1) the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;

3 In 2006, the non-governmental organisation, Consumers .International, ~ublished ~ report entitle~ 'Copyri~~t and Access to
Knowledge: Policy Recommendations on Flexibilities in COPYrIght L~w', whlc~ examined ~he copyright provisions relating to
access to knowledge in II countries in the Asia Pacific region, all ofwhl~h were elther.devel.opmg 0: least developed countries. The
report made a number of recommendations to assist those countries to strike a balance m their COPYrIght law. The report is available

at http://www .consumersinternational.org.
4 The fair use doctrine is thought to have been enunciated for the first time in the United States by Justice Story in Folsom v

Marsh, 9 F Cas 342 (CCD Mass 1841).
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(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

(5) Thefact that a work is unpublished shall not itself bar afinding offair use ifsuchfinding is made
upon consideration of all the abovefactors.

In the United Kingdom, fair dealing is only permitted for the purposes specifically mentioned in the Copyright,
Designs and Patents Act 1988. Outside these purposes, the fair dealing exception does not apply even though the
dealing may be considered fair. Such a restrictive approach renders the scope of the fair dealing exception different
from that in the United States where the defence of fair use is expressed in general terms. In Hubbard v Vesper? Lord
Denning provided a number off actors which the court should consider in determining fair dealing:

You must first consider the number and the extent of the quotations ... Then you must consider the
use made of them. If they are used as a basis of comment, criticism or review, that may be fair
dealing. If they are used to convey the same information as the author, for a rival purpose, they may
be unfair. Next, you must consider the proportions. To take long extracts and attach short comments
may be unfair. But short extracts and long comments may befair. Other considerations may come
to mind also. But ... it must be a matter of impression.

The fair dealing provisions in the United Kingdom are in respect of research or private study," reporting of
current events,' and review or criticism.' In ProSieben Media v Carlton Television.' the court held that the specific
purposes for the fair dealing exception should be construed liberally.

In Australia, the Copyright Act 1968 provides for fair dealing exceptions in respect of literary, dramatic,
musical or artistic works or audio-visual items if the act is done for the purpose of research or study," criticism or
review,11 parody or satire," reporting of news," and judicial proceedings or the giving of professional legal advice."
The abstract nature of the fair dealing concept was acknowledged by Conti J in TCN Channel Nine Pty Ltd v Network
Ten Ltd1S where he stated that:

Fair dealing involves questions of degree and impression; it is to bejudged by the criterion of afair
minded and honest person, and is an abstract concept. Fairness is to be judged objectively in
relation to the relevant purpose ... in short, it must befair and genuine for the relevant purpose. /6

The Fair Dealing Doctrine in International Copyright

The Berne Convention, the Rome Convention, the TRIPS Agreement, the WCT and WPPT form the overall
framework for multilateral copyright and related rights protection. Each of these instruments contains provisions which
are designed to balance the rights of the copyright owners and the public. The TRIPS Agreement, which is the most
important global treaty on intellectual property, reaffirms this balance in its Article 7. That article provides that the
objective of intellectual property protection and enforcement should be for the mutual advantage of producers and users

s [1972] 2 QB 84 at 94.

6 Copyright, Designs and Patents Act 1988, section 39.

7 Section 30(2).

8 Section 30( I).

9 [1999] FSR610.

10 Copyright Act 1968, sections 40 and 103(C).

11 Sections 41 and 103A.

12 Section 41A.

13 Section 42 and 103B.

14 Sections 43 and 104.

IS (2001) SO IPR 33S at para 66.

16 In May 200S, the Attorney-General's Department invited comments on several issues relating to fair use and other
copyright exceptions in the digital age. One of the issues was whether a general exception based on fair use similar to those in the US
or specific exceptions might be more appropriate. In the end, it was decided, among others, not to adopt the US style of fair use but
to expand and amend existing provisions: www.ag.gov.aulagdIWWWlMinisterRuddockHome.nsfIPagelMedia_Releases_2006_
Second_ Quarter _14 _May _2006 .: _Major_ Copyright_Reforms_Strike_Balace_- _ 0882006.

http://www.ag.gov.aulagdIWWWlMinisterRuddockHome.nsfIPagelMedia_Releases_2006_
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of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and
obligations. In the context of copyright, Article 9(1) of the TRIPS Agreement incorporates Article 1 through 21 of the
Berne Convention.

The Berne Convention provides for general and specific exceptions to the rights of the copyright owner.
Article 9(2) allows reproduction of copyright works in 'certain special cases, provided that such reproduction does not
conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the
~uthor'. Under this article, the three conditions must be complied with before an exception or limitation may be crafted
in a copyright legislation.

In a similar fashion, Article 13 of the TRIPS Agreement states that:

Members shall confine limitations or exceptions to exclusive rights to certain cases which do not
conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate
interest of the right holder.

However, unlike Article 9(2) of the Berne Convention, Article 13 of the TRIPS Agreement is more demanding
because it does not confine the exceptions or limitations to the reproduction right alone but applies to all of the
copyright owner's exclusive rights. The three conditions in Article 13 are:

i. the limitations or exceptions must be confined to certain special cases;
ii. it should not conflict with a normal exploitation of the work;
iii. it should not unreasonably prejudice the legitimate interest of the copyright owner.

As a result of the difference in the wording of Article 9(2) of the Berne Convention and Article 13 of the
TRIPS Agreement, a question has arisen as to the scope of Article 13 of TRIPS. One view is that Article 13 mandates
that all the exceptions are restricted to the three-step test. Another view, which is the preferred view, is that only the
general exceptions are subject to the three-step test but not the specific exceptions mentioned in the Berne Convention,
such as Article 10 and Article 10bis.17

Articles 10 and 10bis of the Berne Convention deal with uses of copyright works which are excluded from the
legitimate scope of the copyright owner's exclusive rights. For instance, Article 10(1) allows quotations to be made
from a work which has already been made available to the public provided that it is compatible with fair practice and
consistent with the purpose for which the quotation is made. In contrast, there are provisions in the Berne Convention
which do not allow the copyright owner to control whether or not the work is used but entitle the copyright owner to
remuneration in the event the work is used by another entity. These provisions are typically in the form of compulsory
licensing and may be found in provisions such as Articles Ilbis(2) on broadcasting rights, Article 13 on the right of
recording of musical works and the Appendix to the Convention which establishes a system of compulsory licences.

Article 10(1) of the Berne Convention is worded in a mandatory form and provides as follows:

It shall be permissible to make quotations from a work which has already been lawfully made
available to the public provided that their making is compatible with fair practice. and their extent
does not exceed that justified by the purpose. including quotations from newspaper articles and
periodicals in theform of press summaries.

Pursuant to this article, the making available of the work to the public may be by any means, including the
dramatic or musical performance of the work or through broadcast." The making of the quotation must be compatible
with fair practice. The quotation may be made for any purpose so long as it does not exceed that justified by the
purpose.

Article 10(2) of the Berne Convention allows countries to have laws that permit the reproduction of works to
be used as illustration in publications, broadcasts or sound or visual recordings for teaching purposes. It provides as
follows:

It shall be a matter for legislation in the countries of the Union, and for special agreements existing
or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of
literary or artistic works by way of illustration in publications, broadcasts or sound or visual
recordings for teaching, provided that such utilization is compatible withfair practice.

As in Article 10(1), the use must be compatible with fair practi~e. A.rticle 10(3) requires that the source and the
name of the author of the copyright works be mentioned when the work IS being used.

17 Ibid., at 26.

18 See Sam Ricketson The Berne Convention for the protection of literary and artistic works: 1886-1986 (London, Centre for

Commercial Law Studies UniverSity of London, 1987) at para 9.22.
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Article lObis(l) of the Convention allows countries to make laws which permit the reproduction by the press
or the broadcasting or communication of a work. The purpose of the provision is to facilitate the free flow of
information." Article lObis(I) states that:

It shall be a matter for legislation in the countries of the Union to permit the reproduction by the
press, the broadcasting or the communication to the public by wire of articles published in
newspapers or periodicals on current economic, political or religious topics, and of broadcast
works of the same character, in cases in which the reproduction, broadcasting or such
communication thereof is not expressly reserved. Nevertheless, the source must always be clearly
indicated, the legal consequences of a breach of this obligation shall be determined by the
legislation of the country where protection is claimed.

Article 10bis(2) further allows countries to determine the conditions under which the reporting of current
events may be conducted via specified means. It provides that:

It shall also be a matter for legislation in the countries of the Union to determine the conditions
under which, for the purpose of reporting current events by means of photography, cinematography,
broadcasting or communication to the public by wire, literary or artistic works seen or heard in the
course of the event may, to the extent justified by the informatory purpose, be reproduced and made
available to the public.

The means of reporting that are covered by the provision are photography, cinematography, broadcasting and
communication to the public by wire. It attempts to balance the need of reporters to provide comprehensive account of
current events by taking pictures or recording such events, and the interest of copyright owners whose works may be
captured incidentally by such recording."

The WCT and WPPT, which set the framework for a global digital copyright regime, also recognise the need
to maintain a balance between the rights of copyright owners and the larger public interest, particularly in education,
research and access to information." General limitations and exceptions in the form of a three-step test identical to
Article 9(2) of the Berne Convention are found in Article 10 and Article 16 respectively of the treaties.

Fair Dealing Provisions in Selected ASEAN Countries
All the five countries surveyed are members of the TRIPS Agreement and the Berne Convention, although

their dates of accession vary drastically. Thailand was the first to accede to the Convention in 1931 and Brunei
Darussalam in 2006. The copyright statutes of these countries demonstrate that whether or not the fair dealing doctrine
is applied is basically the choice of the national legislature. For instance, in Indonesia, the legislature employs the three-
step test of the Berne Convention instead of the fair dealing doctrine in the copyright statute. In the Philippines, the fair
use requirement is further subjected to the three-step test in certain situations.

(i) Malaysian
The exceptions and limitations to the exclusive rights of the copyright owner are provided for under

section 13(2) of the Copyright Act 1987. These include section 13(2)(a)which deals specifically with fair
dealing. Apart from that section, section 9(4) of the Act permits the reproduction of the typographical
arrangement of a published edition of a literary, artistic or musical work for the purposes of research, private
study, criticism, review or the reporting of current events if such reproduction is compatible with fair dealing.
Both provisions impose the requirement of acknowledgement of the source of the work if the use is public.
However, where the use is for non-profit research, private study and reporting of current events by means of a
sound recording, film or broadcast, there is no requirement of acknowledgement.

Pursuant to section 13(2)(a), the copyright owner does not have the right to control the doing of any
of the acts which are within his exclusive rights if those acts are done by way of fair dealing for purposes of
non-profit research, private study, criticism, review or the reporting of current events. The section further
provides that if the use of the work is public, it must be accompanied by an acknowledgement of the title of the

19 Ibid., at para 9.3S.

20 Okediji, Ruth L, 'The International Copyright Sy tern: Limitation, E ceptions and Public Intere t Considerations for
Developing Countries' at 13 available at www.unctad.org/enldocS/iteipc 200610_en.pdf.

21 The Preamble to both treaties expre sly recognises the need to maintain a balance betw n the rights of authors and the
larger public interest, particularly education. research and acce to information, as reflected in the Berne Convention.

22 For a detailed account of the statutory exceptions in Malaysian copyright law, ee Khaw, LT, Copyright Law in Malaysia,
2nd ed (Kuala Lumpur, Malayan Law Journal, 2001) at Chapter 7. The fair dealing principle is di cussed at 189 to 203. See also,
Khaw, LT, •Copyright Law in Malaysia: Doe the Balance Hold?" Inaugural Lecture delivered at the Faculty of Law, the University
of Malaya on 20 July 2004 and publi hed at (2004) 31 JMCL 23.

http://www.unctad.org/enldocS/iteipc
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work and its authorship. There is no definition in the Act as to the term 'fair dealing' and neither is there any
guideline to assist in the determination of whether any act amounts to fair dealing. In the absence of this, it is
usual practice to refer to English decisions since the Malaysian copyright statute has its origins in the United
Kingdom copyright laws." The acts permitted under section 13(2)(a) must be for the purposes of non-profit
research, private study, criticism, review or the reporting of current events. In other words, acts which do not
fall within one of the specified purposes are outside the ambit of section 13(2)(a). So far, there has been no
local decision on the scope of section 13(2)(a) or how fair dealing in the Act is to be assessed.

In the context of study and research, the exception only applies to 'private study' and 'non-profit
research'. The words 'private study' suggest that the study must be undertaken by the person conducting the
study so that a person who merely conducts activities to facilitate the private study, such as a publisher of a
book or a teacher preparing materials for use by his students is not entitled to rely on section 13(2)(a)_24
Further, unlike research which must be conducted for a non-profit purpose, it is unclear whether the study must
be carried out for a non-profit or non-commercial purpose."

With regard to the reporting of current events, section 13(2)(a) only applies if the subject of the report
is a 'current event'. The section is not concerned with the reporting of news which is wider in scope and which
may not necessarily be related to current events." Thus, the reporting of news which do not relate to current
events are outside the ambit of .this provision.

To date, the scope of the exceptions under section 13(2)(a) has not been tested in court, which makes
it difficult to assess whether they are adequate in addressing the balance between right holders and the public
in Malaysia.

This issue of balance is also critical in relation to what is known as the anti-circumvention provision
of the Copyright Act 1987. Section 36(3) provides for the protection of technological measures used by
copyright owners in exercise of their rights or to restrict unauthorised acts in respect of their works. The
subsection makes it a copyright infringement for any person to circumvent any such measures." The scope of
this subsection is still unclear, and in particular, its relationship with the fair dealing provision. Assuming a
user is able to avail himself of the fair dealing provision for private study or non-profit research in relation to a
copyright work, would he be entitled that defence if he bypasses or circumvents a technological measure
applied to the work? Arguably, he may not as the subsection does not appear to provide for circumstances
where any technological measures may be circumvented for any of the permitted acts section 13(2). The
failure of section 36(3) to provide for permitted acts would prevent access to works for any of the legitimate
purposes such as fair dealing for research, private study etc," and would in effect nullify legitimate access
under any of the exceptions under section 13(2) once a technological measure has been installed, thereby
affecting the balance that copyright law seeks to achieve.

(Ii) Thailand
The current copyright statute of Thailand is the Copyright Act BE 2S37 (1994) which came into force

in 1995. It repealed the Copyright Act BE 2521 (1978). Of the five countries surveyed in this paper, Thailand
has the earliest copyright law which was first enacted in 1892 with the proclamation of the Announcement of
the Royal Library. The current Copyright Act BE 2S37 was enacted as a result of changes taking place in the
international and national scene. In particular, the current Act was enacted to meet Thailand's international
obligations so as to secure the nation's interest in international trade and relations. At the same time, the Act
took into account the Thai government's concern to promote the creation of work in the literary and other
fields. Thus, the reason for the Act was stated as follows:

Whereas the Copyright Act BE 2521 has been long in force. the. provisions therein become
inconsistent with the changing internal and external circumstances particularly the development and
expansion of domestic and international economy. trade and industry. the copyright protection
measures therefore should be improved to be more efficient to accommodate those changes and to

23 Ibid .• at 189.

24 Ibid .• at 196.

2S Ibid .• at 197.
26 Ibid.

27 The subsection was modelled on article 11 of the WCT.
21 A similar situation occurred with respect to copyright in published ed.itions. Prior t~ .1990. no exceptions were made to the

right of the copyright owner of a published edition to control the rep~od~ctlon of the edition. The CA .1987 was subsequently
amended to permit fair dealing to be made with respect to p~blished edlt~on 10 th.e fo~ of s 9.(4)and (5). It IS, however, argued that
the subsection as currently worded may not reflect the intentIOn of the legislature 10 this regard. Khaw, supra n 22 at para 7.1.4.
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promote the increasing creation of work in literary domain and other relevant fields. This Act so be
enacted and come intoforce since March 21, 2538.

Thailand's international obligations under the Berne Convention and the TRIPS Agreement played a
significant role in determining the exceptions to copyright infringement. There were three major changes
which the current Act made with regard to the exceptions to copyright." First, the current Act provides a
general framework for considering the exceptions to copyright infringement, unlike the 1978 Act which laid
down specific exceptions only. Secondly, the current Act includes a provision on exceptions for the use of
computer programme. Thirdly, the Act narrows down the exceptions to copyright infringement, thereby
conferring more protection to the copyright owner.

Section 32 enumerates a number of uses which do not amount to copyright infringement. The first
part of the section begins with a general statement that it is not an infringement of copyright if the act does not
conflict with the normal exploitation of the copyright work by the copyright owner and does not unreasonably
prejudice the legitimate rights of the copyright owner. The section then provides a list of acts which are not
infringement of copyright. On a literal interpretation, it would appear that those acts are non-exclusive so that
other acts which do not fall within the list but comply with the three-step test of section 32 are also excluded
from copyright infringement. Admittedly, such other acts would be rare. The fair dealing requirement is not
expressly stated in the statute although it is accepted that the exceptions are based on the concept of fair
dealing." The exceptions to copyright infringement mentioned in the Act are as follows:

Section 32:

(1) research or study of the work which is notfor profit

(2) usefor personal benefit or the benefit of himself and otherfamily members or close relatives

(3) comment, criticism or introduction of the work with an acknowledgement of the ownership of
copyright in such work

(4) reporting of the news through mass media with an acknowledgment of the ownership of copyright
in such work

(5) reproduction, adaptation, exhibition or display for the benefit of judicial proceedings or
administrative proceedings by authorised officials orfor reporting the result of such proceedings

(6) reproduction, adaptation, exhibition or display by a teacher for the benefit of his teaching
provided that the act is notfor profit

(7) reproduction, adaptation in part of a work or abridgement or making a summary by a teacher or
an educational institution so as to distribute or sell to student in a class or in an educational
institution provided that he act is notfor profit

(8) use of the work as part of questions and answers in an examination

Section 33: exception with respect to citation, quotation, copy, emulation or reference in part
provided that it is accompanied by an acknowledgement of the copyright owner.

Section 34: exception with respect to use by librarians for non-profit purposes

Section 35: exception with respect to the use of a computer programme for specific purposes
mentioned in the section.

Section 36: exception with respect to performance of dramatic or musical work.

Acknowledgement of the source of the work is expressly required for uses which are within the ambit
of sections 32(3), 32(4) and 33. Acknowledgement of the copyright owner in the computer programme is also
required for the reporting of news through mass media, as provided in section 35(3). Apart from these
exceptions, the Thai Copyright Act BE 2537 provides for other specific exceptions which are not expressly
stated as being subject to the three-step test. For instance, section 36 deals with the public performance of
dramatic or musical work, section 37 deals with exceptions regarding artistic works which are openly located
in public places and section 38 deals with exceptions with respect to architectural work.

19 ee ubhapholsiri, F, 'Copyright' available at www.ipthailand.orgldip/IP_Infor_v2ffable.doc.
30 P' . k SltIyasa, ,'Does Thai Law Provide Adequate Protection for Copyright Infringement on the Internet?' [2003] ElPR 6

http://www.ipthailand.orgldip/IP_Infor_v2ffable.doc.
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The scope of the exception for research or non-profit study in section 32(1) was discussed by the Thai
Supreme Court in the landmark case of Public Prosecutor & Prentice Hall, Inc v Gonokchai Petchdawong. 31
In that case, the defendant, who operated a photocopying and book-binding business, had photocopied books
in which copyright belonged to the plaintiffs. A total of 43 photocopied sets of books were found in the
defendant's premises. In defence, the defendant sought to rely on section 32(1) of the Copyright Act BE 2537
arguing that he had reproduced the works after being hired by students to do so. However, the defendant could
not substantiate his claim that the work was on hire. The court held that the exception in section 32(1) should
be available only to students or persons who carry out the reproduction of a copyright work themselves for
their own non-profit research or study. The reproduction of copyright works for educational purposes should
be limited to only a part of the book. However, the court did not give guidance on what constitutes limited
reproduction, such as the proportion of a work that may be copied. However, it is clear that making the entire
copy of a copyright work is contrary to the normal exploitation of the copyright owner and unreasonably
prejudices the legitimate interest of the copyright owner. •

(iii) Indonesia

The Indonesian copyright law is governed by the Copyright Act No. 19 of 2002. The 2002 Act
replaced the 1997 Copyright Law No.12/1997 to overcome three difficulties. First, the need to overcome the
weaknesses or deficiencies based on former experience in implementing the law. Secondly, to adapt to
international conventions on copyright, such as the Berne Convention, WCT and WPPT. Thirdly, to adapt to
the norms regulated in the TRIPS Agreement. 32

Prior to the 2002 Act, the copyright law of Indonesia stipulated that reproduction of at most 10% of a
copyright work did not amount to infringement if the source was acknowledged. However, it was found that
this form of quantitative measurement was difficult to ascertain. In the 2002 Act, a qualitative measurement
was incorporated, that is, so long as the use of the copyright work did not cause loss to its copyright owner's
reasonable interest. Thus, the legality of a use is assessed with reference to the copyright owner's interest, that
is, the level of economic injury." With the new law, the reproduction of a substantial part of a copyright work,
though less than 10% of the whole work, may amount to infringement of copyright. The fair dealing concept is
not expressly mentioned in the statute. A number of specific exceptions are subject to the three-step test. These
are:

Article 1S(a): the use of copyright worksfor education, research, writing, review, criticism

Article 15(c)(2): reproduction of a whole or part of a copyright work for the purpose of non-profit
performance for thefollowing purpose

J5(c)(2)(a): education, art and Braille literature
1S(c) (2) (b): limited reproduction by public libraries, educational institutions or non-commercial
documentary centres In carrying out their activities

15(c)(2)(c): reproduction of a computer programme for the purpose of private use

lS(c)(2)(d): making of copies of a computer programme, the physical copy of which is owned by the
maker, for personal use.
All these exceptions are subject to the requirement that the source of the copyright work is

acknowledged and the acts are for non-commercial purposes.

(Iv) Philippines

The Philippines copyright law is embodied in .the Intel.lectual P~operty Code, which i~ officially
known as Republic Act No. 8293. To a certain extent, Its copyright law IS modelled on the United States
copyright law. ..,

Section 184.1 provides a detailed list of 11 specific exceptions. Of these, the following acts are
subject to the fair use restrictions:

(a) Section 184.1(b): the making of quotations from a published work if they are compatible
with fair use and only to the extentjustifiedfor thepurpose

31 Case No: S843/2000.
32 Budi, Henry Soelistyo, 'CopyrightIssuesin Indonesia',paper presente~ at the 2ndInternational. Confe~nce .of the Korean

Studies Association of Southeast Asia: Strategic Cooperation and Development 10 Research and Education, University of Malaya,
Malaysia on 29 January 2007 - I February 2007.

33 Ibid.



The 4thASLI Conference 1044 [ PaperE2 ID
(b) Section 184.1(e): the inclusion of a work in a publication, broadcast, or other

communication to the public, sound recording or film if such inclusion is made by way of
illustration for teaching purposes and is compatible with fair use

(c) Section 184.1(h): the use made of a work by or under the direction or control of the
Government, by the National Library or by educational, scientific or professional
institutions where such use is in the public interest and is compatible with fair use

Section 185.1 provides for the fair use of a copyright work for criticism, comment, news reporting,
teaching including multiple copies for classroom use, scholarship, research, and similar purposes.
Decompilation to achieve the inter-operability of an independently created computer programme with other
programmes may also constitute fair use. In determining whether the use made of a work is fair use, the factors

to be considered include:
(a) the purpose and character of the use, including whether such use is of a commercial nature

or isfor non-profit education purposes;

(b) the nature of the copyright work;
(c) the amount and substantiality of the portion used in relation to the copyright work as a

whole; and
(d) the effect of the use upon the potential market for or value of the copyright work.

Acknowledgement of the source of the copyright work is required for uses which fall under sections
184.1(b) and 184.1(e). Unlike the copyright statutes of the other four countries surveyed in this study,'the
Philippines copyright statute has enumerated the factors which must be taken into account in determining fair
use. Those factors are identical to the United States copyright law. Apart from being subjected to the fair use
requirement, section 184.1 is further constrained by the three-step test. This is expressly provided in section

184.2.

(v) Brunei Darussalam
The copyright law of Brunei Darussalam is governed by the Emergency (Copyright) Order 1999.

Section 33(1) allows for fair dealing with a literary, dramatic, musical or artistic work for the purpose of
research or private study. There is no express requirement for acknowledgement of the source of the work.
Section 33(2) provides that fair dealing with the typographical arrangement of a published edition for the
purpose mentioned in subsection (1) does not infringe any copyright in the arrangement. Section 33(3)
provides that copying by a person, other than the researcher or student himself, is not fair dealing if:

(a) in the case of a librarian, or a person acting on behalf of a librarian, he does anything
which regulations under section 44 would not permit to be done

(b) in any other case, the person doing the copying knows or has reason to believe that it will
result in copies of substantially the same material being provided to more than one person
at substantially the same time andfor substantially the same purpose.

Section 33(3)(a) and (b) preclude the possibility of the availability of fair dealing defence being for
research done for commercial purposes. Section 34(1) provides that fair dealing with a work for the purpose of
criticism or review does not infringe copyright in the work provided that it is accompanied by a sufficient
acknowledgement. Section 34(2) provides that fair dealing with a work for the purpose of reporting current
events does not infringe any copyright in the work provided that it is accompanied by a sufficient
acknowledgement.

Concluding Thoughts
Striking a proper balance between the interest of the public to reasonable access of knowledge and the interest

of copyright owners to be rewarded for their works is necessary if the copyright system is to achieve its objective of
promoting the arts and science. Without a proper balance, the copyright system will not only be detrimental to the
public but will also, in the long run, result in the inability of the public to reward copyright owners appropriately.

The responses of international copyright in truments to copyright concerns arising from digiti ation and
globa~isation have distorted the balance in the copyright sy tern. Developing and least developed countrie , whose
capacity to reasonable access of knowledge is far weaker than that of the developed countries, are the partie most
ffected by the current upward trend of broadening and strengthening the rights of copyright owners. Given that the

pre sure exerted by copyright indu tries in developed countries have taken precedence over the needs of developing and
least developed countries in the multilateral negotiation of international copyright protection, it is incumbent upon the
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government of developing and least developed countries to consider and implement the flexibilities available in a
manner that optimally stimulate local creativity.

The fair dealing doctrine is one of the most important ways for developing and least developed countries to
maximise the flexibilities available on exceptions to copyright infringement. This survey demonstrates that the scope
and nature of the fair dealing provisions differ from country to country. This is likely a result of differences in
importance placed on the different types of copyright works. Also, the level of economic and technological
development of the countries concerned plays an important role in this respect. Nevertheless, given that ASEAN is a
regional economic grouping, it is submitted that the countries could design a set of common objectives to assist in the
maximum implementation of the available flexibilities so as to optimally promote local and regional creativity.


