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THE POLITICS OF LEGISLATION

or; Legislation is by nature politically innovated,
leénted and enacted. Exceptions being disaster and
r'agec‘lly when something happens somewhere somehow then only
Lqm? truly social legislation can somehow be enacted.
€gislator responds more speedily and quickly to what the
$OVernment has to offer, and the government will in turn
§§§9kly respond to what the big and influential people in
ony €SS and industry will have to offer. In other realms,
to Y disaster, tragedy and misfortune can move the government
the Sier protection to the members of the general public,
€ consumers and the victims.

ng Donations to party funds mainly come from the

nufaCturers, the producers, the bankers and the 1ndust?1a118ts,
L2 B 4 small percentage come from party members, and nothing from
Sy Public and the consumers. Because of this, our economic
thi,, > Ourceconomic thought and cur leaders in economy ;
legg . more about the producers and the manufacturers and think
it about the consumers and the general public. Ironically,
'Dutls the general public, the consumers and the followers who

the government in office. Whither we?

e Organised groups such as the Manufacturers Association,
Dlangbamb?rs of Commerce, business clubs, the mining and
1ng industries, etc. all have their representatives in
nomi§°v§rnment and in Parliament, eith?r'directly.thrgugh :
tap ations! or indirectly through political parties.< They
N@bsafeguard their vested interests. But consumers have no
8§, -Sentatives anywhere in government or in Parliament, except

SWbers of Advisory Council. One may argue that the MPs

Qmsbepresenting the constituents which also includes the
the '°T'S. But the question remains the same. If MPs were
m‘obghamPiOn of the general public, then how come we have
‘Yo ; SMS ranging from short-weight and misleading adverflsements
!hedgnorance and poverty. To put it crudely, consumers 2
h&is Are frequently ignored. Consumers want not only legis=
°n but also adequate enforcement of such legislation.

s Fearing that the free enterprise mechanism of demand
Song UPPly will work towards the disadvantage of poor 3
%mmgmgrs, laws were passed to control prices of some essential
“N~o§?tieS- The Price Control Act (Act 121) was passed with
Ject of con*rolling price abuses by the merchants.

hg Past offorts by the government in protecting the

‘l_xpp‘{lj!.leps were in the realm of price centrol, control of

N@,beﬁs, Sales of food and drugs, fraud and deceit and
presentatiODS, whether fraudulent or innocent. While

l
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2 Sle 45 of the Federal Constitution.
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Nﬁbdtha" half of the Members of Parliament are members of
°f directors gg companies.



extensive government intervention in the economy designed
protect the consumer has been made, yet the government
machinery has not been geared towards full realization of.
its objectives. In spite of the large machinery that ex:
in, governemnt, enough is not done to correct the imbalan€=t
- between the powerful manufacturers and the gullible
consumers and to adhere to fair trade practices.

"Consumers, beseiged by misleading advertisemen
deceived by colourful wrappers and packages, confused

expanding range of goods, limited in time to dec%de, are i
not qualified to buy discriminately and wisely." ;

II
HEALTH AND LEGISLATION *

This paper will attempt to review the variou$
legislations regulating medicine and health, and to det®
whether these laws are adequate to protect the consumers
and the man-in-the street. '

. At present there are no less thirty sets of leg?
lation dealing directly and indirectly with medicine an
health. The full list of legislation is attached as APP

For purposes of this paper, it is proposed t© _.
with the subject matter in two parts. First, laws dlr.awf
dealing with the protection of consumers from uns crupolo®’
and immoral "get-rich quick" money makers; and secondlY’J
laws dealing with various aspects of medicine, health e
environment which indirectly protect the consumers. 1

A. Legislation Directly Protecting Consumers

1. The Penal Code

Sections 269 - 278 of the Penal Code deal with
offences affecting public health, safety and convenien¢ 3i%e
Section 269 seeks to punish anyone who unlawfully or n.t
gently does any act which is likely to spread the infec’™
of disease dangerous to life. Section 271 prohibits 20!
one who disobeys any rule made for regulating the int€ %
between places where an infectious disease prevails 2 1e
places. Section 272 punishes adultrators of any artiC s
food or drink so as to makesuch article noxious as 5
drink, intending to sell such article as food or drinkio@i
Section 273 punishes the vendors or sellers of any no¥*%ig

in

food or drink unfit for human consumption. SimilarlY:
is a criminal offence to adultrate any drug or mediciné

3Barber. 64 Michigan L.R, 1204,
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::gh a@ manner as to lessen the efficacy or to make it noxious,
Se, to sell such adultrated drugs. (Sections 274 & 275).
teotion 277 provides that it is a criminal offence for anyone
‘83 €orrupt or foul the water of any public spring or reservoir,
onaeS to render it less forar the purpose for which it is
vid%narilytused. Finally, section 278 provides that anyone who .
' t}ates the atmosphere in any place so as to make it
:"%Xlous to the health of persons in general dwelling or carry-
his ON business in the neighbourhood or passing along a public
off Way commits an offence. The maximum punishment for these
€Nces range from a fine of $250 - $500 and imprisonment not
Ceeding two years.

Law Reform (Eradication of Illicit Samsu) Act, 1976

<8¢t 165)

- Sary This Act was passed in 1976 to provide for the eradi-
- {37300 the manufacture, trafficking and consumption of

Y

" 1je it samsu. Illicit samsu is defined as any intoxicating

,‘sﬁ‘el:‘:lr Which has been manufactured without authorization.
‘ fivelon 3 imposes a mandatory prison sentence between two to
- ‘lanufyears and a fine not exceeding $20,000 on anygne.w}.lo
‘&ms Actures or makes preparations to manufacture illicit

i lll The section imposes a heavier prison sentence between
the O years plus whipping of not less than six strokes, if

tllicit samsu contains any deleterious substance.

.

N

o _Section 4 provides similar punishment.for anyone
i‘tion,,raffleS in illicit samsu. Seciton 5 provides a presump-
"F'Q'tsuthat if anyone who is found in possession of illicit
, Q-Qon Of less than a gquarter of a gallon, he is deemed to be
v‘j-t°!\ Qs“mel’, and such person shall be liable to imprisonment
‘-‘.‘2,'000 &M not exceeding two years or to a fine not exceeding
% i’ Sections 6 and 7 seek to punish the owner or occupler
- Wy Y Premises used for the manufacture of illicit samsu or

. Person i, possession of manufacturing apparatus. ' -

8. Wh The Act further provides for machinery of enfgrcem:nt
x"QJ'.f"er""ln powers of search, seizure and arrest are given to
S ‘ed officers.

S'n‘e\c‘ff‘ood and Drugs Ordinance, No. 28 of 1952.

.::113 The Ordinance makes an offence for any person who

wﬁny adultrated food or drug, or sells any food or drug
1

Sy, ogaCkage which bears misleading statement, word, brand,

P
|

Word purporting to indicate thenature, qualitg;opor-

} Purity, composition, weight, origin, age or .

hylitthe article, or any pérson who sells food which cont:l..nﬁ
®d alchohol or food which is unfit for human consumption.

De
s -
tNlcnon of Disease-Bearing Insects Act )

9
Hii“ig This Act provides for the destruction and 9°nfr°1 of
oMy, Sbear; : " ination and
| \ Dent T'ing insects and for the medical examina ases. It
\t‘ihs Of persons suffering from insect borne dise du!.‘al
27 sec*ions dealing with substantive and grocg insects
SOnnected with the gestr‘uction of disease- earlggoffenders.
e imposition of punishments on violators an

%
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. Pesticides Act, 1974 (Act 149)

This Act seeks to control and regulate the manufa
importation, sale and storage of pesticides through registre
tion and licences. Section 21 is interesting to human be
for it gives the power to the Minister to make regulations
prohibit the addition to, or theiuse, or presence in food ©
in the treatment of foud with any specified pesticide, of
than the specified quantity, proportion, strength or concen”

tration of pesticide.

6. Lepers Enactment, 1926 (Cap. 180)

This Enactment seeks to prohibit certain calling$?
namely as baker, butcher, cook, washerman, tailor, barbers
domestic servant, nurses, ricksha puller, taxi driver and
boatmen, by a leper. The Enactment prohibits any.leper to =
handle any trade which comes into contact with articles O A
food or drinks, medicines or tobacco, or any wearing ap
or to ludge in any hotel or bathe in public baths. The

reason is obvious for leprosy is a contagious disease. Th@ﬁ
Enactment isolates the lepers from the members of the gen€ =

public thorugh the establishment of a Leprosy Settlement 3
Sungei Buloh.

7. Trade Description Act, 1972.

The Act was passed with the object of preventing .
misleading statements made to induce consumers into bell€¥= §
something which is false. Basically of English origin, it
was hailed as the "shoppers charter". However, it was 1at
discovered that the Act contains apparent weaknesses a

serious omissions.

The Act prohibits false trade descriptions. It
applies to trade descriptions used in advertisements an b
marks. It prohibits false and misleading indications as -}
price of goods or false representation as to supply of 897~ |
or services (S. 15). With the exception of s. 15, the Act |
speaks only of misleading description of "goods" but not 4
services. It is therefore not an offence for a barber OF
massage parlour to take an extreme example - to mislead_«h’ :
customers into believing such a slogan as "Enter as a tlf‘d 71

old man; go out as a vigorous young man." .

8. Advertising

Drug advertising is regulated by the Medicine$s
(Advegtisement and Sale) Ordinance, 1956. It prohibits .
certain advertisements relating to medical matters. t 1”y’
an offence to advertise articles for procuring the mis i
of women or any advertisement referring to any skill or __ i
service relating to treatment of any disease, ailment, ‘::gﬂﬁ
so as to induce any person to seek the advice of the adv® ¢
It also bans advertisements on the treatment on 17 types’?ﬂﬁ
diseases or sickness. As it stands, advertisement on & d’.?
can only be made after the approval given by the Medicin® =
Advertisements Board. "

‘K

1
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5'9' Other Statutes

o Sufiice to summarise -that otner statutes listed in
APpendix A were enacted for the common good and welfare of
th? populaticn in geonerel. Environmental Quality @ct, 1974
Or example was passed with the cbject of controlling and
®8ulating industries that causes pollution. The problem of
atutes pemairs th- same. 1 there enough officers to enforce
t OSe legislations?

iy
l .

Legislatior Indirectiy Proteciing Consumers

The Mecical <+, 1971 (Act 50)

of The Medical Act regulates and controls the practices
as the medical profession. Only registered persons can practise
to Dedical doctors. However exceptions are made with regards
D Native therapatics whereby bomohs, sinsehs or gthers may
Pactise traditional rative mehtods of curing patients so
’ Qng as they do not claim to be qualified to practlseAmgd}c1ne
‘°n°°rdlng to modern scientific methoas, for example claiming
€Self to be a doctor or surgeon (section 34).

Who Any person who is not a registered medical practitioner

4 Practises medicine to surgery or falsely pretends to be

it°°t°P qualified to practise medicine, or uses the name or

[, le of phy sician or falsely takes or uses any name 1mp1y1n§ 3

| "CQQ'F be is a do~tor, or falsely uses any. instrument calculate
induce anv nevrecn to believe that he is qualified to :

F"haetise‘ medicina, or uses the term "elinic", "dispensary’ or
98pital” in the cisnbnand over ‘his place of practice shall

BUilty of 27, offcrca (section 33).

t -
| ‘&igenerdl public foom. unscrupolous persons who claim to be
Cal doctors., Wi.tiout the Medical Act, 1971, a person who
Pd?uts the offence can only be charged for fraud under ;he
| mbal Code. Hcwevar, the burden of proof is heavier on the

S€uctior undur *he Code than under the Act.

he In cther tords, the Act protects the members of
le

~ Denta) Act, 1071 (Act s1)

: im2 - s the
hﬁct- Similarly, the Dental Act rggulates and cgnzgzl
BaoeiCe of dental surgery. Only registered person
dtlse as qualificd dental surgeons under section 12 or =
nh‘zgtlsts undar section 13. The Act protects the ?ember:
.d%&alneral public from unscrupelons persons who claim to be

Sur’ger)p_s or .uenti1istTs.

- Y% A ot .oc . vegistered dental surgeon
ny person wiCc isunot i regisie
wh\: regiSte¥e§ dc;:f;r who practices dental surgery or fai;:ly
NS i ds to be 4 dental surgeon or a dentist or uses the n
"titl tle of dental surgeon opfalsely takes or uses any name or

S of ] uses any name
i ) dental surgecn or falsely takes Or
hhtilng that he is a dental surgeon, or falsely uses :ﬁgt e
i‘ quum?n* calculated to induce any person to believe Frpadit
Wi led 1o practise dental surgery or uses the term

: e
“‘2%22’ or "dertal dispensary" shall be guilty of an offenc

n 36),

g
=
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3. Private Hospitals Act, 1971 (Act 43)

g:Ta

The Act seeks to regulate and control private
hospitals, nursing homes and maternity homes thorugh reglstst
tion and inspection of such hospitals. The minister may
regulate or prohibit the admission into private hospitals
persons suffering or suspected of suffering from infectiO
diseases such as chicken-pox, cholera, encephalitis, lepr
malaria, rabies, small-poX, yaws , yellow fever or any one °©
the 36 diseases listed in the schédule.

4., Other Statutes

- The same comments in A9 applies to other statut
indirectly protecting the consumers and the members of %

general public.

III
REMEDIES
There are two types of remedies available to the

vietims viz. under eriminal law and under civil law thor
an action under contract and tort. . .

1. Criminal Prosecution

All statutes dealing with fooc and drugs impos
duties of enforcement on the state, department, local au
ties or agencies. The complainant must initiate the pre
in the sense that he must lodge a complaint to the polic
the authorities concerned. Only then can the police or
authorities act. There are also instances when the aut -
themselves may initiate proceedings either through inves*™
tion, tip-off or as a result of the news or complaints iﬁj'

newspapers.

It is to be noted in this respect that part Oftd
blame should go to the conSumers. The authorities cani==
act unless the consumers are prepared to ccme forward
complain. Herein lies consumer education. When a cons
complains, he initiates the proceedings. But if no oné -
the authorities can do nothing about 1t, and as a result
more victims will fall prey to the unscrupulous act of
manufacturers, producers, retailers and shopkeeprs,.
other hand, to jodge a complaint is not that easy, fo
be a futile effort, because of the lack of machinery
government departments, or simply because of the attit
the officers concerned.

2. Civil Proceedings

Any person who suffers as a presult of a torti®
act by the defendant may bring a civil action against £
parties concerned to recovdr damages. However, it is t?
noted that there are various constraints in bringing “Pfaf&
civil suit. First, most complainants are not preparﬁd.v)



insti-tute civil actions for it might be a futile effort

soiSidering that the would-be-defendants are economic giants.

18?°“dly, there is a delay in the hearing - sometimes up to

1 Years, This might frustrate the litigants. Thirdly,

t?én actions are considered as taboos by a great.majorlty of

Ry Members of Malaysian society. As far as possible they want

te a"?ld legal actions. Fourthly, legal actions are sSo

°t°hn19a1 in nature in that not many laymen can file a statement

pr:lam’ and.if he were to engage a counsel, this will entail
nses,

the- It is submitted that the law, as at present, aqd
i & Machinery for its enforcement is inadequate. There 1s no
. °?ntiVe for the individual consumer to take civil proceedings
stglnst manufacturers when there are only few dollars at
ti. ¢+ Moreover, civil actions are expensive, luxurious and
€ consuming. Because the consumer, as an 1nd1y1dua%, suffers
gul inertia, lack of energy, lack of funds and 1s. naive and
g lible in many respects, the businessworld tends to make

Profits from unfair practices could be substantial.

IV
RECOMMENDATIONS

Sxis For the past 22 years the government has viewed the
Becatence of consumer associations as a necessary evil.
ng USe of the conflict of interest between the consumers
l)!'°clm‘°ducers’ the government tends to listen more to the .
Dlueersi because the producers are organized, they generate
gb"exo--yment’ pay corporate tax, have representatives in
xu)th‘nme“t and in Parliament. Whereas the consumers have .
chslng. Even if the government ere to set up a Ministry o
% i“mer Affairs, such a ministry will not be as effective
t Should be. This paper has five suggestions to offer.

e
In&Endent Consumer Council

8§ To be effective, efficient, independent and respon-
0“2015;. the function of cor’xsumer affaiprs should be carried
i thy Private enterprise. But the government, as trustees
ths € people, should provide the necessary grants for-ato
;:u?ep Council - with branches all over the conntry x
o ulon' After all, all of us, including ministers an
!&Qee?rs are consumers in one way of another. To be more
q gtlve’ the Council should submitc. its annual report
K € responsible to Parliament.

2

E:nf%ﬂem: Officers

Poq The main problem is enforcement. Hoyever, it
?ll?eb Machinery ispprovided, enforcement is no PP°?1em aEnt-
igt Ql'{hl? paper strongly advocates the necessSity O él‘ggﬁ
{y the Pivision I government officers numbering lst"f' AL
U 4 ° Whole of Malaysia as part-time enforcement O icers,
RSlst,ooMe manner as ‘appointing District fo_’lgersIand
Wep rates, This does not mean that all Division =l
_ ent officers must go out and arrest shopkeepers W



contravene the law. What is envisaged is that if and wh
Division T government officer is confronted with any bre
of wpitten laws. pefore his own eyes or he himself is a V
of malpractices_through short-weight , hoarding or being
he may use his puwer of arrest, or he may compound the
offence. Even if no arrest is made, psycologically sSpe<
the appointment of these vast number of officers is enout
to deter the would-be-law-breakers, for tke businessmans
shopkeeper, the caxidpiver knows that from one out of 10

.d to confront an enforcement officer

customers, he is Ioun
The government must have trust in its own officers.

likelihood of corruption is not there, for these officers
earn a four-figurs income, though there might be exceptl

3. Royal Commission

: How do we gc about getting fair trade practic‘l
It is submitted that time is now opportune for Parliaxnsll't e
set up a Royal Commission to investigate and report to
Parliament on what changes in the 1aw would be desirable
the further protecticn of the consuming public, similar
that of the Molcny Report of the United Kingdom. 4

4. Consumer Protection Act

At present, laws which protect the consumers
the hazards to life and 1limb caused by consumer goods
sporadic, haphazard, containing loopholes because they
enacted on an ad hoc basis. It is submitted that new
legislation be enaoted by Parliament in the form of a
Protection Act, giving the Prime Minister a general PO
make regulations about any goods or services in order **
protect the public from the risk of death, injury or d€=X
To give the power to the Minister of Commerce and Indust’
would be a conflict of interest and also would nullify
efforts of his ministry in wooing investors from abroa¢s

5. Consumer ComplaintS'Burééu T 2

Life would be easier and more meaningful if’.
can walk up to the nearest local authority to lodge 2 .
that he was cheated by the shopkeeper across the street: g
the ordinary Malaysian, going to the police station to
a complaint that he has been cheated by the shopkeepef
taboo. To go to court and stand in the witness box av&
himself to the gruelling cross-exomination and insult
defence counsel is sucidal, It it therefore submitted |
proper facilities le nad. available at the local autho®
offices for any concimer to lodge 2 complaint. The 22
acts as an agent of the police 2nd the ministry, peside
on its own behalf in ceriain matter- where it has juri‘:
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LIST OF STATUTES

Law which Directly Protect the Consumers

1.

w o 9 o

10,
11,
12,
13,
by,

15
15
17
1g
19,
20,

The Penal Code, (F.M.S. Cap 45)

Law Reform (Eradication of Illicit Samsu) Act 1976
(Act 165)

Sale of Food and Frugs Ordinance, No. 28 of 1952

Hire Purchase Act, No. 24 of 1967;

Medicine (Advertisement and Sale) Ordinance, No. 10
of 1956

Minor Offences Ordinance, No. 3 of 1955

Dangerous Drugs Ordinance, No. 30 of 1952

Dangerous Trades Ordimance, (F.M.S. Cap. 91)

Trade Description Act, 1972 (Act 87)

Malaria Eradication Act, 1971 (Act 52)

Environmental Quality Act, 1974 (Act 127)

Poison Ordinance, No. 29 of 1952

Lepers Enactment (F.N.S. Cap. 180)

Destruction of Disease-Bearing Insects Act, 1975
(Act 154)

Qurantine Enactment (F.M.S. Cap 185)

Prevention of Disease Enactment (F.M.S. Cap.

Price Control Act, 1946 (Revised 1973) (Act 121)

Control of Supplies Act, 1961 (Act 122)

Sale of Goods Ordinance, No. 1 of 18957

Contracts Act, 1950 (Act 136)

186)

- . s
L'SE_!hlch Indirectly Protect the Consumer

‘21-

22,
23,
2y

25,

2,

27,
23
29
30

.

Medical Act, 1971 (Act 50)
Dental Act, 1971 (Act 51)

: 1951
Pharmacists Registration Ordinance No. 62 of Werdr
Hospital Assistants (Registration) Act, 1977
Nurses Act, 1950 (Act 14) s
Factories and Machinery Act, 1967 (Act 13 Cie ek
Agricultural Pests and Noxious Plants Act, i B
Street, Drainage and Building Act, 1974 (Ac
Veterinary Surgeons Act, 1974 (Act 147)
Chemists Act, 1975 (Act 158)



